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The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA)
significantly reshaped the bankruptcy landscape in the United States. Since its
enactment, numerous court cases have interpreted and refined its provisions,
leading to evolving practices and significant implications for debtors, creditors, and
bankruptcy professionals alike. This article delves into key developments in
bankruptcy law since BAPCPA, focusing on crucial areas such as means testing,
Chapter 7 bankruptcy eligibility, and the treatment of secured debt. We will
also explore the impact of these developments on bankruptcy litigation and the
evolving role of bankruptcy attorneys.

Chapter 7 Bankruptcy Eligibility and Means
Testing Post-BAPCPA
BAPCPA introduced stricter means testing for Chapter 7 bankruptcy eligibility. This
means that individuals’ income and expenses are scrutinized to determine whether
they can afford to repay their debts through a Chapter 13 repayment plan. The
complexity of the means test, and the varying interpretations applied by different
bankruptcy courts, has resulted in substantial litigation. Cases have focused on the
precise calculation of income, allowable expenses, and the implications of variations
in regional cost of living.

Income Calculation Disputes: Many cases involve disputes about the
appropriate calculation of "current monthly income" (CMI), considering
factors like bonuses, overtime, and self-employment income. Inconsistencies
across jurisdictions in interpreting these regulations have created
uncertainty.
Expense Allowances: The allowance of certain expenses, such as housing



The New Bankruptcy Code Cases Developments And Practice Insights Since Bapcpa

2

costs and transportation, under the means test has been another source of
contention. Courts have grappled with determining what constitutes
"reasonably necessary" expenses, leading to diverse rulings depending on
specific circumstances and regional norms.
Impact on Debtor Eligibility: The stricter standards have significantly
impacted the number of individuals eligible for Chapter 7 liquidation
bankruptcy. Many individuals who previously qualified now find themselves
forced into Chapter 13 reorganization, even if they are unable to afford the
repayment plan.

Secured Debt Treatment and the Implications of
BAPCPA
The treatment of secured debt, particularly mortgages and auto loans, under
BAPCPA has been another significant area of development. The act aimed to
enhance the protection of secured creditors, prompting significant changes in
bankruptcy practice. Cases have often revolved around:

"Stripping Down" Secured Claims: Debtors have attempted to “strip down”
secured claims where the value of the collateral is less than the amount of the
debt. This means reducing the secured claim to the value of the collateral and
treating the remaining debt as unsecured. Courts have consistently applied
BAPCPA's provisions to determine the appropriate valuation methods and the
implications for creditors.
Avoiding Lien Stripping in Certain States: Some states have laws that
limit the ability of debtors to "strip down" second mortgages on primary
residences. Court cases have clarified the interaction between state and
federal law in this area, causing ongoing debate and legal complexity.
Foreclosure Proceedings: BAPCPA created an automatic stay which
protects debtors from foreclosure and repossession when filing bankruptcy.
However, disputes frequently arise regarding the timing and validity of
motions to lift this stay, leading to substantial litigation.

Bankruptcy Litigation Since BAPCPA: An Evolving
Landscape
The amendments introduced by BAPCPA have led to a surge in bankruptcy
litigation. Attorneys now need to navigate more complex legal arguments and
evidentiary standards. Several key areas stand out:

Adversary Proceedings: The heightened scrutiny of debtor eligibility and
secured claims has resulted in a significant increase in adversary proceedings
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– lawsuits filed within a bankruptcy case. These proceedings address disputes
over debt dischargeability, the validity of liens, and other issues.
Appeals: The interpretation and application of BAPCPA provisions have
generated a considerable number of appeals, leading to further refinements
and clarification of the law by appellate courts.
Increased Complexity for Professionals: The added layers of complexity
introduced by BAPCPA demand higher levels of expertise from bankruptcy
attorneys and professionals. It necessitates a deeper understanding of
nuanced provisions and evolving case law.

The Evolving Role of Bankruptcy Attorneys Post-
BAPCPA
The increased complexity of bankruptcy law since BAPCPA has significantly altered
the role of bankruptcy attorneys. They now require:

Specialized Knowledge: Attorneys need a deep understanding of BAPCPA's
provisions, including the means test, secured debt treatment, and the
intricacies of discharge standards. Staying current with evolving case law is
crucial.
Strategic Counsel: Attorneys must develop effective strategies to navigate
the complexities of the legal landscape, balancing the needs of their clients
with the requirements of BAPCPA.
Effective Litigation Skills: With increased litigation surrounding
bankruptcy matters, skilled legal representation is essential in advocating for
clients' rights in court.

Conclusion
The passage of BAPCPA marked a watershed moment in US bankruptcy law. The
subsequent years have witnessed a significant evolution in bankruptcy practice,
fueled by an abundance of court cases interpreting and refining the act's provisions.
Understanding these developments, particularly regarding means testing, secured
debt treatment, and bankruptcy litigation, is crucial for both debtors and creditors
navigating the complexities of the modern bankruptcy system. The ongoing
interpretation and application of BAPCPA's provisions will continue to shape
bankruptcy law and practice for years to come.

FAQ
Q1: What is the most significant impact of BAPCPA on Chapter 7
bankruptcy?
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A1: BAPCPA's most significant impact on Chapter 7 is the introduction of stricter
means testing. This has made it harder for individuals to qualify for Chapter 7
liquidation, pushing many into Chapter 13 reorganization, even if they cannot afford
the repayment plan. This change aims to ensure individuals who can afford to repay
some debts through a Chapter 13 plan do so.

Q2: How has BAPCPA changed the treatment of secured debt?

A2: BAPCPA has strengthened the protections afforded to secured creditors. While
debtors can still attempt to "strip down" secured claims where the collateral's value
is less than the debt, the process is more complex and subject to stricter scrutiny.
The interaction between state and federal laws regarding lien stripping also
remains a significant area of legal contention.

Q3: What types of cases have arisen most frequently since BAPCPA?

A3: Since BAPCPA, cases have frequently arisen concerning the interpretation of
the means test, disputes over allowable expenses, challenges to "stripping down"
secured claims, and issues related to the automatic stay in foreclosure proceedings.

Q4: How has BAPCPA affected bankruptcy litigation?

A4: BAPCPA has led to a significant increase in bankruptcy litigation, with more
adversary proceedings and appeals. The added complexities require more
sophisticated legal strategies and a deeper understanding of the nuances of the
amended law.

Q5: What are the implications of BAPCPA for bankruptcy attorneys?

A5: Bankruptcy attorneys now need to possess specialized knowledge of BAPCPA's
intricacies, including the means test and secured debt treatments. They also
require strong litigation skills due to the increased number of adversary
proceedings and appeals. Staying current with evolving case law is crucial.

Q6: Is it always better to file for Chapter 7 bankruptcy than Chapter 13?

A6: No. The best choice of bankruptcy depends entirely on an individual's unique
financial situation. Chapter 7 involves liquidation of assets, while Chapter 13
involves a repayment plan. The means test, income, and assets all influence the
most suitable choice. Consulting with a bankruptcy attorney is crucial to determine
which chapter best fits your circumstances.

Q7: Can I still file for bankruptcy if I own a house?

A7: Yes, you can still file for bankruptcy even if you own a house. However, the
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treatment of your mortgage will depend on several factors, including the value of
your house, the amount of your mortgage debt, and the applicable state laws. Filing
bankruptcy does not automatically mean you lose your home.

Q8: What should I do if I'm facing financial difficulties and considering
bankruptcy?

A8: Seek legal counsel immediately. A qualified bankruptcy attorney can assess
your financial situation, explain your options, and help you navigate the
complexities of the bankruptcy process. They can guide you on whether Chapter 7
or Chapter 13 is best suited to your individual circumstances.

New Bankruptcy Code Cases: Developments and
Practice Insights Since BAPCPA
The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA)
drastically changed the panorama of bankruptcy law in the United States. Since its
passage, the courts have struggled with interpreting and applying its numerous
provisions, leading to a abundance of case law that shapes current bankruptcy
practice. This article examines key developments and practice insights stemming
from BAPCPA, focusing on areas where judicial elucidation has significantly
impacted practitioners and debtors alike.

I. Mean Testing and the "Means Test":

BAPCPA introduced the notorious "means test," a formula used to establish whether
an individual debtor is eligible for Chapter 7 bankruptcy. This test assesses the
debtor's income and expenses to evaluate their ability to repay debts. Early cases
concentrated on the interpretation of the means test's convoluted formulae,
particularly regarding allowable expenses. Courts have grappled with establishing
what constitutes essential living expenses and the proper method of treat diverse
deductions. For example, controversies have occurred over the acceptability of
certain car expenses, educational loan payments, and alimony obligations.
Practitioners must stay abreast of these evolving interpretations to effectively
advise clients on their eligibility for Chapter 7 relief.

II. Discharge of Debts:

BAPCPA enacted stricter requirements for the discharge of certain debts, including
student loans and taxes. Cases arising from this area regularly involve disputes to
the dischargeability of specific debts based on extraordinary circumstances. Courts
have honed the standards for determining whether a debt is un-dischargeable due
to fraud, breach of fiduciary duty, or other justifications. The nuances of these
exceptions require careful scrutiny by bankruptcy practitioners. Understanding the
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evolving case law in this field is essential for advising clients on the probability of
obtaining a full discharge of their debts.

III. Amendments and Clarifications:

Subsequent legislation and judicial rulings have further clarified certain aspects of
BAPCPA. These amendments and elucidations have tackled some of the ambiguities
and controversies that emerged in the early years of BAPCPA’s implementation. For
instance, alterations have been made to the means test, resolving concerns
regarding the calculation of income and expenses. Furthermore, court rulings have
provided greater understanding on the application of specific provisions, helping
practitioners to navigate the complexities of bankruptcy law with greater
assurance.

IV. Impact on Business Bankruptcy:

While BAPCPA primarily centered on consumer bankruptcy, its influence on
business bankruptcy has also been significant. The increased scrutiny of debtor
conduct and the stricter requirements for discharge have affected business
reorganization cases. Cases involving preferential transfers have grown
increasingly complex, demanding sophisticated legal strategies from both debtors
and creditors.

V. Future Trends and Challenges:

The evolving nature of the economy and the continued evolution of bankruptcy law
suggest several challenges for the near future. The increasing complexity of
financial transactions and the increasing use of technology will likely lead to new
legal dilemmas and procedural difficulties under BAPCPA. Moreover, shifts in
economic conditions, for example recessions or eras of high unemployment, could
considerably affect the number and type of bankruptcy filings, imposing new
stresses on the bankruptcy system.

Conclusion:

BAPCPA thoroughly reformed the bankruptcy landscape. The subsequent case law
has offered valuable insights into the implementation of its many provisions,
highlighting the need for continuous learning and modification for bankruptcy
practitioners. Staying updated on these developments is critical for effectively
supporting clients in navigating the challenges of bankruptcy.

Frequently Asked Questions (FAQ):

1. Q: What is the most significant change BAPCPA brought about?
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A: The introduction of the means test, significantly impacting eligibility for Chapter
7 bankruptcy, is arguably the most impactful change.

2. Q: How often is the BAPCPA amended?

A: While BAPCPA itself hasn't undergone major amendments, judicial
interpretations and court rulings continuously clarify and refine its application.

3. Q: Are there resources available to help understand BAPCPA?

A: Yes, numerous legal databases, scholarly articles, and professional organizations
provide resources dedicated to explaining and interpreting BAPCPA.

4. Q: Is BAPCPA likely to change in the future?

A: The bankruptcy system is dynamic, and given economic shifts and evolving
societal needs, further legislative or judicial changes refining BAPCPA are possible.
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